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FIRST AND SECOND RESPONDENTS’ ANSWERING AFFIDAVIT

I, the undersigned,

DR NICHOLAS GILMOUR CRISP

do hereby make oath and say that:

1. | am a Deputy Director-General of the Depariment of Health (NDoH). | am
delegated by the Director General who is the designated Information Officer in
termis of the Promotions of Access to Information Act 2000 (Act No. 2 of 2000)

(“PAIA”).

2. The facts contained in this affidavit fall within my personal knowledge, unless the
context indicates otherwise and are, furthermore, to the best of my belief both

true and correct.

3. Eisewhere in this affidavit where | rely on the information sourced from other

sources, | believe the information therein to be true and correct.

4. Furthermore, elsewhere in this affidavit where | make legal submissions, | do so

on the advice of the department’s legal representatives. | accept such advice as
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correct.

. As delegated by the Director-General of the NDoH, who is the designed
Information Officer in terms of PAIA, | have the authority to depose to this affidavit

on behalf of the first respondent.

. | have read the founding affidavit deposed to by FATIMA HASSAN on behalf of

the applicant, and | wish to respond thereto as follows.

. | will not answer to each, and every allegation of fact and/ or law contained in the
founding affidavit. The fact that | do not answer to every allegation made in the
founding affidavit should be construed as an admission of the correctness or

truthfulness of such allegation.

. Furthermore, any allegation set out in the in the founding affidavit, which is at
variance with averments | make in this affidavit is denied and the applicant is put

to the proof thereof.

. The applicant in this application seeks an order setting aside and declaring as
invalid the alleged failure by the respondents to provide access to the records
requested in terms of Section 11 of PAIA. The applicant also seeks an order
directing the first respondent (Minister of Health) to provide the records within ten

(10) days of the date of the order, the copies of the following:
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TA] Copies of all Covid 19 vaccine procurement contracts, memoranda of

B8]

understanding, and agreements including the following parties andfor duly

authorized licensed representatives of:

(a)
(b)
(c)
(d)
(e)
(

(@
(h)
(i

Janssen Pharmaceulticals (Johnson & Johnson);

Aspen Pharmacare;

Pfizer;

Serum Institute of India/Cipla;

Sinovac/CoronaVac;

Any other vaccine manufacturerflicensee;

The African Union Vaccine Access Task Team (AUAVATT);
COVAX (with the Global Vaccine Alliance: GAVi)/other: and
The Solidarity Fund.

Copies of all Covid 19 Vaccine negotiation meeting outcomes and/or

minutes; and correspondence, including with the following parties and/or

duly authorised licenced representative/s of:

(a)
(b)
()
(d)
(e)
(9

Janssen Pharmaceuticals (Johnson & Johnson);
Aspen Pharmacare;

Pfizer;

Serum Institute of india/Cipla;
Sinovac/CoronaVac;

Any other vaccine manufacturer/licensee;



10.

11.

12.

13.

(@  The African Union Vaccine Access Task Team (AUAVATT);
(h) COVAX (with the Global Vaccine Alliance: GAVi/other; and
(i) The Solidarity Fund.”

The applicant also seeks costs jointly and severally for opposing the

application.

Before | deal with the grounds of opposition, | consider it is appropriate to

deal with the relevant sections of the PAIA.
THE SCHEME OF PAIA

The PAIA permits the public or private bodies or institutions, under certain
circumstances to refuse access to a record requested in terms of PAIA. In
other words, the Act allows the mandatory non-disclosure under certain

circumstances.

The Act also allows the public or private bodies the discretion non-disclosure

of a record requested in terms of the PAIA.

1. Section 33(1) of the PAIA reads that: The information officer of a public
body:

(a) must refuse a request for access to a record contemplated in section 34(1),

35(1), 36(1), 37(1)(a), 38(a), 39(1)(u), 40 or 43(1), or
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(b) May refuse a request for access to a record conternplated in section 37(1 )(b),

38(b), 39(1)(b), 41(1)(a); or

(¢) 42(10r3); 43(2),44 (1 or 2); 45:
unless the provisions of section 46 apply.

‘1] Section 36(1) of the Act, provides that ‘Subject fo subsection 2, the
information officer of a public body must refuse a request for access fo a

record of the body, if the record contains:
(a) trade secrets of a third parly;
(b) financial, commercial, scientific, or technical information, other than

trade secrets, or of a third party, the disclosure of which will be likely to

cause harm to the commercial or financial Interests of that third party; or

(c) information suppiied in confidence by a third party, the disclosure of

which could reasonably be expected:

(i) to put that third party at a disadvantage in contractual or other
negotiations; or

(i) to prejudice that thirg party in commercial competition,

2] A record may not be refused in terms of subsection (1) insofar as it consists

of information-
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(a) already publicly available;

(b) about a third party who has consented in terms of Section 48 or
otherwise in writing to its disclosure to the requester concemned: or

(c) about the results of any product or environmental testing or other
investigation supplied by and earned out or on behalf of a third party and

its disclosure will reveal a serious public safely or environmental risk.

[3] For the purposes of subsection (2)(c), the results of any production or
environmental testing or other investigation, do not include the results of
preliminary testing or other investigation conduct for the purpose of

developing methods of testing or other investigations”.

Section 37(1) states: “Subject fo subsection (2) the information officer of a public

body-

(a) must refuse a request for access to a record of the public body if the
disclosure of the record will constitute an action for breach of duty of
confidence owed to a third parly in terms of an agreement; or

(b) may refuse a request for access fo a record of the body if the record consists

of information that was supplied in confidence by a third party-

(i) the disclosure of which could reasonably be expected to prejudice the
future supply of similar information, or information from the same source;

and



(i) ifitis in the public interests that similar information, or information from

the same source, should continue o be supplied.

A record may not be refused in terms of subsection (1) insofar as it consists of

information:

(a) already available; or
(b)  about the third party concemed, that has consenied in terms of Section 48

or otherwise in writing to ils disclosure to the requester concemed”.

Section 42 (1) reads: The information officer of a public body may refuse a request
for access to a record of the public body if its disclosure would be likely to materially
Jjeopardise the economic inferests or financial welfare of the Republic or the ability
of the government to manage the economy of the Republic effectively in the

interests of the Republic.

(2) The information referred to in the subsection (1) includes, without limiting the
generalily of that subsection, the information about-
(a) ...
(b) ...
(..,
@i)...;
(i) ...,
(iv) ...;or

(v)..,or
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{c) a contemplated —

a..;

(ii) intemational trade agreement.

(3) Subject to subsection (5), the information officer of a public body may refuse a

request for access fo a record of the body if the record-

(a)
(b)

(©

(d)

contains trade secrets about the state of a public body; or

contains financial, commercial, scientific, or technical information, other
than trade secrets, the disclosure of which will be likely to cause harm fo
the commercial or financial interests of the state or the public body; or

contains information, the disclosure of which could reasonably be expected:

(i) to put a public body at a disadvantage in contractual or other
negotiations; or

is @ computer program as defined in section 1(1) of the Copyright Act of

1978 (Act No. 98 of 1978), owned by the state or public body, except insofar

as it is required lo give access to a record, fo which access is granted in

terms of this Act.

4. Section 44 reads:

[1] Subject to subsections (3) and (4) the Information Officer of a public body may

refuse a request for access fo the record of the body:

(a) If the record contain:



(i) an opinion, advice, report, or a recommendation obtained or prepared:

or
(i) A consultation, discussion, or deliberation that has occurred,
including, but not limited o minutes of a meeting, for the purpose of
assisting to formulate a policy or make a decision in the exsrcise of
power or the performance of duties conferred or imposed by law; or

(b) If-

(i) the disclosure of the record could reasonably be expected to
frustrate the deliberative process.in the public body or between

public bodies by inhibiting the candid:

(aa) communication of an opinion, advice or a report, recommendation;
or

(bb) conduct of consultation, discussion, or deliberation.

Section 46 reads:

“Despite any other provision of this chapter, the information officer of a public
body must grant a request for access to a record of the body contemplated in
section 34(1), 36(1), 37(1)(a) or (b), 38(a) or (b), 39(1) (a) or (b), 40, 41(1)(a)
or (b), 42(1) or 3, 43 (1) or (2), 44 (1) or (2), or 45, if-

(a) The disclosure of the record will reveal evidence of:
(i)  a substantial contravention of, or failure to comply with the law: or

(i) an imminent and serious public safety or environmental risk; and
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(b)  The public interest in the disclosure of the record clearly outweighs the harm

contemplated in the provision in question”.
Section 47 reads:

(1) the information officer of a public body considering a request for access fo a
record that might be a record contemplated in terms of Section 3(34)(1),
35(1), 36(1), 37(1), or 43(1) must take all reasonable steps to inform the third

party fo whom a record could relate in respect of the request.
(2) the information officer must inform the third party in terms of subsection (1)-

(a) as soon as reasonably possible, but in any event within (21) days after
that request is received or transferred; and

(b} by the fastest means possible.

(3) When informing a third party in terms of subsection (1) the information

officer must-

(a) state that he/she is considering a request for access o a record that
might be a record contemplated in sections 34(1), 35(1), 36(1), 37(1),
or 43(1) as the case may be and describe the content of the record in
question;

(b) fumish the name of the requestor;
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(c) describe the provisions of sections 34(1), 35(1), 36(1), 37(1), 48(1) as

the case may be.

(d) in any case where the information officer believes that the provisions
of section 46 might apply, describe those provisions, and specify
which of the circumstances referred to in terms of section 46(u) in the
opinion of the information officer might apply and state the reason why
he/or she is of the opinion that section 46 might apply; and

(e) state that the third parly within twenty-one (21) days after the third

parly is informed:

() make wriften or oral representations to the information officer why

the request for access should be refused; or

(i) give written consent for disclosure of the record to the requester:”

FACTUAL BACKGROUND AND CONTEXT

14. It is axiomatic that Covid-19 pandemic is unprecedented in several ways.
The extraordinary speed with which the pandemic came about and affected
countries around the world. The medical research was outpaced by the rapid

spread of the virus which left healthcare workers and policy makers at a
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15.

16.

17.

disadvantage.

The scientific community’s understanding of the virus and the best manner
of managing the virus changed constantly during 2020. The extraordinary
efforts that have been made by the vaccine manufactures to develop a
vaccine to manage the virus. The development of a vaccine normally takes
more than 10 years. In respect of Covid-19 virus, vaccine development

efforts had been done at an unprecedented speed.

There was an unprecedented level of competition between countries around
the world for the limited vaccine supplies that began to be made available.
Because every country was desperate to protect its citizens, every country
sought access to the vaccines available, and this led to a competition to
secure vaccines among the countries and the largest and well-resourced

countries have advantages.

No government could afford to have a fixed or rigid strategy for procuring
and distributing vaccines. What was required was a constantly evolving
vaccine strategy that took account of the latest scientific developments, the
latest information regarding which vaccines were effective against which
variants, which vaccines were appropriate for which country’s conditions and

procurement procedures of the vaccines in the context of the unprecedented
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18.

19.

20.

and intense competition between countries.

From July 2020 onwards, the NDoH and its officials engaged in discussions
with various vaccine manufacturers regarding the procurement of the
Covid -19 vaccines. These initial discussions were aimed at understanding
whether and on what basis the manufacturers would be prepared to contract
with the NDoH to supply vaccines to be distributed to the South African

public.

These initial discussions took place before the manufacturers had
completed phase 3 clinical trials and even before the appointment of the
Ministerial Advisory Committee on Vaccines (“VMAC”). During the period
July to December 2020, discussions were held with Pfizer, Johnson and
Johnson, the Gamaleya Institute and Moderna, as well as the COVAX
Facility. On 17 September 2020, the VMAC publicly issued its first advisory,
dealing with the participation of South Africa in the Covid-19 Vaccines Global
Access (“COVAX") facility.

The VMAC made several recommendations, which appear from the
advisory, inter alia: that South Africa should participate in the Covax facility;
South Africa should do so via the “Committed Purchase” option; the
Commitment should be to purchase sufficient vaccines for 10% of its

4

population through the Covax facility; and that South Africa should continue

14

A%



21.

22.

23.

with its current ongoing bilateral discussions with vaccines manufacturers.
Although the VMAC is an advisory body, the NDoH had followed and

effected all these recommendations.

By the time that the Vaccine Strategy was developed and published, only
two vaccines (Pfizer and Moderna) had published stage 3 clinical trial
results, both during November 2020. The NDoH had decided for very good
reason and in accordance with the advice of the VMAC, to await the outcome
of stage 3 trial resuits before concluding any agreements with the individual

vaccine manufacturers.

There were several other vaccines at different stages of trials, including
some with stage 3 results expected imminently. Some of these vaccines
were anticipated to be more suitable for South African population. Some of

these vaccines included AstraZeneca.

This means that, at the time that the Vaccine Strategy was developed and
published: the NDoH had not yet concluded any direct agreement with any
manufacturer for the provision of vaccines; the NDoH anticipated doing so
in the near future, depending on the outcome of stage 3 trial results that
were awaited; and South Africa was already part of the Covax Facility, even

though it was unclear when the vaccines anticipated to be delivered via the
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24.

25.

26.

Covax Facility would arrive.

South Africa also boasts a number of institutions and laboratories that have
for years developed and manufactured vaccines. One of these is Biovac,
which the NDoH has contracted with to ensure that vaccines which arrived
in the country are properly received, handled, and distributed through the

provinces.

The government allocated about R85 million towards the development of
Covid-19 vaccines, treatments, therapeutics, and diagnostics by various
institutions. Part this funding was allocated to ensure that South Africans
participate in the clinical trials for various vaccines. This was important
because it provided an opportunity to determine whether the different
vaccines would have efficacy when used in South Africa given the South

African conditions and circumstances.
PURCHASE AGREEMENTS

The vaccine strategy adopted by South Africa, envisaged three ways in
which South Africa could obtain vaccines after they have passed phase 3
clinical frials and certified as safe for use on people. These were through the

Covax Facility; by concluding purchasing agreements with individual

‘vaccine manufacturers; and acquisition through arrangements with the

African Union. Thus, South African’s procurement of vaccines must be seen
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27.

28.

29.

within a greater context. There has been a struggle for African countries in

procuring vaccines from manufacturers or pharmaceutical companies.

On the advice of the VMAC, South Africa chose to participate in the
committed purchase option and did so in respect of 10% of its population (6
million people). South African made down payment of R283 million on 21
December 2020 by the Solidarity Fund to the Covax Facility. | must mention
that the approach of government in line with the advice of the VMAC, was
that it would not enter into any purchase agreements with the manufacturers

until the phase 3 trial for the relevant vaccine had been successfully passed.

Even then, the mere fact that the phase 3 trial had succeeded could not
mean that the government would immediately conclude an agreement with
the manufacturer. Instead in determining which vaccines to contract for and
in what quantities, careful consideration was given to a number of issues,
inter alia: actual availability and timing of the vaccine delivery; whether
regulatory approvals had been issued for the vaccine in other countries; the
ease of use of schedule (whether one dose per person or two would be
required; the requirements for stability during storage distribution; and cost

associated with vaccine).-

After having considered all these factors on 6 January 2021, the NDoH

applied to the National Treasury for the necessary deviation to conclude

17

a (v



30.

31.

32.

agreements with the following manufacturers: Pfizer; Modema; AstraZeneca

(via the Serum Institute of India); and Johnson and Johnson, respectively.

ASTRAZENECA (SERUM INSTITUTE OF INDIA) (“SII")

I must mention that the government's first engagement with Serum Institute
of India, regarding the possibility of South Africa being supplied with the
AstraZeneca on 14 September 2020. The NDoH was represented by Dr

Anban Pillay and Ms Khadija Jamaloodien.

The AstraZeneca stated during the negotiations that it wanted to enable
broad and equitable access to its vaccine and that it does not have capacity
to supply all countries with the vaccine. It thus, wanted to sub-contracted the
production to a range of suppliers and producers across the world. The SlI
was allocated to the South African market. The implication of this allocation
that instead of contracting with AstraZeneca directly, South Africa contracted

with the Sl for the vaccine.

Following the National Treasury deviation approval on 6 January 2021,
extensive negotiations were entered into with Sil around certain provisions
of the proposed term-sheet and agreement. On 7 January 2021, the term-
sheet between the NDoH and Sil was signed. This was followed by the
purchase agreement, which was signed on 18 January 2021. It provided
that: 1 million doses would be shipped during January 2021; and 500 000

18

a4



33.

35.

doses would be shipped during February 2021. The 1 million doses were
shipped on 31 January 2021. However, the use of these doses was

unfortunately, undermined by trial results.

After a new Covid-19 variant (501Y.V2) was detected in South Africa in
December 2020 and based on the advice of VMAC it was discovered that
the AstraZeneca vaccine provides reduced protection against mild to
moderate Covid-19 infections from the 501Y.V2 variant. While the vaccine
maintained its high efficacy against the original virus, it had an efficacy of

22% against the 501Y.V2 variant.

This development meant that the roll-out of the vaccine which was
scheduled for 16 February 2021 had to be put on hold so that other
considerations could begin on what approach to take. On 15 January 2021,
then Minster of Health (Dr Zweli Mkhize) in parliament announced that the
AstraZeneca doses would be offered to the African Union platform for
distribution to those countries who had already expressed an interest in

acquiring the stock. This was to avoid wasteful and fruitless expenditure.
JOHNSON AND JOHNSON

The government first began engagements with Johnson and Johnson
regarding the possibility of it supplying South Africa with vaccine on 4

September 2020. The government was represented by Dr Anban Pillay and
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Ms Khadija Jamaloodien. Further extensive engagements followed in
January 2021. On 7 January 2021, a term-sheet was signed between NDoH
and Johnson and Johnson. The purchase agreement was signed on 26
February 2022. According to the agreement, South African would receive 11
million doses of the vaccine. The vaccine was being produced by Aspen in

Port Elizabeth under the licence from Johnson and Johnson.
THE PFIZER

36. The government first began engaging with Pfizer regarding the possibility of it
supplying South Africa with the vaccine on 24 July 2020. The people
representing government in the engagements included the former Minister of
Health, the Deputy Minister of Health, myself, Dr Anban Pillay and Ms Khadija
Jamaloodien. In January 2021, it was decided that Pfizer was an appropriate
vaccine to purchase. On 15 January 2021, a term-sheet was signed between
the NDoH and Pfizer involving the supply of 20 million doses of vaccine. The

purchase agreement was signed on 30 March 2022.

MODERNA

37. Following the stage 3 trial results of November 2020, the government began
engaging with Moderna regarding the possibility of it supplying South Africa

with the vaccine. This began on 21 December 2020 when the former Minister
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38.

39.

40.

met with Moderna. Moderna indicated during the engagement that the earliest
date for delivery would be the third quarter of 2021. Moderna offered to deliver
20 million doses. On 24 December 2022, the term-sheet was eventually signed

between the NDoH and Moderna.

CONFIDENTIALITY CLAUSE

| must mention that the procurement contracts, were negotiated in good faith
and in the best interests of the country under the prevailing circumstances. the
depariment had signed the agreements, which contained confidentiality
clauses regarding non-disclosure of the procurement agreements. | have
mentioned in the previous paragraphs that there was an intense competition

between the countries to procure vaccines for their citizens.

The vaccine manufacturers equally have negotiated in good faith and signed a
non-disclosure clause 'in the agreements. The agreements signed with the
manufacturers mentioned in the paragraph above contained confidentiality
clauses. These clauses prohibit any disclosure to the procurements without the
consent of other manufacturers. Any disclosure will constitute a breach of the

agreement.

If the NDoH provides access to these contracts, the department will be in

breach of the terms of the confidentiality clauses, and the disclosure will
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41.

42.

43.

prejudice the respondents and the vaccine manufacturers in future
engagements as contemplated in sections 36(1) (c)(i) (i) and 37(1)(a) of the

PAIA.

| submit with respect that there is no basis to suggest that disclosure of the
agreements would reveal evidence a substantial contravention of, or failure to
comply with, the law; or an imminent and serious public safety or environmental
risk; and that the public interest in the disclosure of the record clearly outweighs

the harm as contemplated in section 46 of PAIA.

The Director General received the applicant’s request in terms of PAIA on 29
July 2021. After he considering the request, the Director General addressed the
letter to the applicant’s director (Fatima Hassan) informing her that the
department has notified the vaccine manufacturers and distributors of the
request by the applicant to have access to the procurement agreements and
request the vaccine manufacturers to make representation regarding the

disclosure of the record requested.

The letter is referred to is found on page 001-81 of the applicant’'s founding
affidavit. On 11 January 2022, an email was sent to the deponent to the

founding affidavit on page 109 is annexed to the applicant’s founding affidavit
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and is marked “HJI15". The email states-
“Kindly be informed that as per confidential agreements, the
National Department of Health is not at liberty fo divulge such details

finformation”

AD SERIATIM RESPONSE TO THE FOUNDING AFFIDAVIT

AD PARAGRAPHS 1, 2 AND 3 THEREOF

44. Save for denying that the averments in the founding affidavit are true and

correct, the remainder of the allegations herein are noted.

AD PARAGRAPHS 4 TO 7 THEREOF

45. The averments herein are admitted.
AD PARAGRAPH 8 THEREOF

46. | deny that the procurement process and the parties involved have been
clouded with lack of transparency. As for the manufacturers and suppliers of
vaccine and distributors information, it is part of the public knowledge and is

readily available from the department's website.

47. The information relating to the contracts of procurement, agreements, and
negotiations are governed by different principles and cannot be made available

to the members of the public, due to the ethical and legal restrictions set out in
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the paragraphs supra.

AD PARAGRAPH 9 THEREOF

48.

49,

I admit that section 195(1) of the Constitution requires that public administration
must be accountable and must be transparent. However, it is denied that

disclosure of these records of these records is in the public interest.

On 21 April 2021, the former Minister of Health Dr Zweli Mkhize addressed the
Portfolio Committee of Parliament on health, on the progress made on Johnson
& Johnson clinical ftrials vaccine procurement and vaccination
roll-out programme. The report of the portfolioc committee is Annexed hereto
and marked as "NGC1". The report also contains the cost per dose, and some

of the terms and conditions of this agreement.

AD PARAGRAPH 10 THEREOF

50.

| admit that the request for access to the records was made. However, deny
that no meaningful response to the request or appeal was provided. | have
shown in the previous paragraph that applicant was informed of the reasons for

not providing it access to the contracts and agreements.

AD PARAGRAPHS 11 TO 17 THEREOF

51.

The contents of these paragraphs are admitted.
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AD PARAGRAPH 18 THEREOF

52. The respondents deny that they have the responsibility to join any party or
parties to this application. Paragraph 21 of the applicant's affidavit states that
its attorneys wrote a letter to the local representatives of the pharmaceutical
companies whose vaccines have been approved for domestic use and from
whom the NDoH has procured vaccines and asked them to identify the entities
that have negotiated or concluded vaccine procurement agreements with the

government.

AD PARAGRAPH 19 THEREOF

53. |deny the averments contained in this paragraph for the simple reason that
the applicant has directed letters to the manufacturers involved in this
application. The particulars of the manufactures involved are a matter of public
knowledge. The information is readily available in the media statements and

other electronic communications.
AD PARAGRAPH 20 THEREOF

54. | deny the contents herein. It is a matter of public knowledge that the NDoH
procured vaccines from the following manufacturers: Pfizer; Astra Zeneca (via

the Serum Institute of India); and Johnson & Johnson.
AD PARAGRAPHS 21 AND 22 THEREOF
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55. | take note of the contents of these paragraphs.

AD PARAGRAPHS 23 AND 24 THEREOF

56. | admit the contents of these paragraphs.

AD PARAGRAPH 25 THEREOF

57. The contents herein are denied. The government did not opt out of the African

Union’s Vaccine Acquisition Task Team (AUVATT) programme.

AD PARAGRAPH 26 THEREOF

58. | admit that the agreements and contracts entered with the vaccine suppliers,
contain non-disclosure and confidentiality clauses, which precluded the parties
to the contracts and agreements to disclose the contents to the public or other
people. |, however, deny that such confidentiality clause and non-disclosure are

contrary to the law or public policy.

59. The non-disclosures are protected by section 36 and 37 of the PAIA, they are
therefore lawful. There is no basis to suggest that non-disclosure offends public

policy and is thus unacceptable.

AD PARAGRAPH 27 THEREOF
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60. |deny the averments herein.
AD PARAGRAPH 28 THEREOF

61. | deny that the allegations in the media reports are true. The non-disclosure of

the agreements enjoys legal protection.

AD PARAGRAPH 29 THEREOF

62. | take note of the allegations herein. However, must point out that the
allegations made herein relate to the United States and the United Kingdom.
Some of the issues relating to the non-disclosure of the procurement contracts

are applicable to South Africa.

AD PARAGRAPH 30 THEREOF

63. |take note of the averments herein, but state that there is no justification for the

disclosure of the agreements.

AD PARAGRAPHS 31 TO 36 THEREOF

64. The contents of these paragraphs are admitted.

AD PARAGRAPH 37 THEREOF

65. | have no knowledge of the allegations in this paragraph.
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AD PARAGRAPH 38 THEREOF

66. Save to deny that the clause prohibits limitation of the investment made by
Johnson & Johnson, the balance of the allegations contained herein are

admitted.

67. On 14 April 2021, Minister Mkhize advised the Portfolio Committee on Health
about this clause. This is found on page 9 paragraph 8 of the parliamentary

report referred to in the previous paragraph.
AD PARAGRAPH 39 THEREOF

68. 1admit that the issues of vaccines are matters of public importance. However,

deny that this is justification for the disclosure of the contracts.

AD PARAGRAPHS 40 TO 42 THEREOF

69. | admit the allegations contained in these paragraphs.

AD PARAGRAPH 43 THEREOF

70. The government entered into an agreement with Pfizer.

AD PARAGRAPH 44 THEREOF

71. The contents herein are admitted.

AD PARAGRAPH 45 THEREOF
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72. |deny the allegations contained herein. In the Minister of Health's report to the
portfolio committee of parliament of 14 April 2021, the price of the Astra- Zeneca
Vaccine was provided. Further, millions of vaccines were procured from Pfizer.
The Minister also provided a delivery schedule and some of the terms and
conditions of the agreement. This information is found on page 110 paragraph

3 of the report.
AD PARAGRAPH 46 THEREOF
73. | admit the allegations contained in this paragraph.

AD PARAGRAPHS 47 AND 48 THEREOF

74. The government purchased AstraZeneca vaccine from Sli. When the scientific
advice indicated that AstraZeneca had reduced protection against mild to
moderate Covid-19 infections from the 501Y.V2 variant, the doses that had

already been received were sold to the African Union.

AD PARAGRAPH 49 THEREOF

756. Save to deny that there is no information available relating to the purchase
price, the balance of the allegations herein is admitted. In the Minister of

Health's report to the portfolio committee the purchase price of the vaccine is
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mentioned.

AD PARAGRAPH 50 THEREOF

76. The vaccines were sold to the African Union. The spending was not wasteful

and fruitless.

AD PARAGRAPH 51 THEREOF

77. |take note of the allegations contained in this paragraph.

AD PARAGRAPH 52 THEREOF

78. | deny that any agreement was conclude with Sinopharm-China National
Pharmaceutical Group. There were engagements, but no agreement was

reached.

AD PARAGRAPHS 53 AND 54 THEREOF

79. |take note of the allegations contained in these paragraphs.

AD PARAGRAPH 55 THEREOF

80. The contents herein are admitted.

AD PARAGRAPH 58 THEREOF

81. |take note of the allegations contained in this paragraph.
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AD PARAGRAPH 57 THEREOF

82. The contents herein are admitted save to state that the amount paid to GAVI

was a donation from the Solidarity Fund.

AD PARAGRAPH 58 THEREOF

83. | admit the allegations contained in this paragraph.

AD PARAGRAPH 59 THEREOF

84. | deny the allegations contained in this paragraph, save to state that NDoH

purchased 1 392 300 doses of Pfizer vaccine through the Covax Facility.

AD PARAGRAPH 60 THEREOF

85. The agreements with COVAX still exist.

AD PARAGRAPHS 61 AND 62 THEREOF

86. | admit the allegations contained in these paragraphs.

AD PARAGRAPH 63 THEREOF

87. The contents herein are denied. South Africa has not opted out of the COVAX

programme.

AD PARAGRAPH 64 THEREOF
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88. I deny the allegations contained in this paragraph.

AD PARAGRAPHS 65 TO 71 THEREOF

89. | admit the allegations contained in these paragraphs.

AD PARAGRAPH 72 THEREOF

90. | take note of the allegations contained in this paragraph.

AD PARAGRAPHS 73 TO 76 THEREOF

91. | take note of the allegations contained in these paragraphs.

AD PARAGRAPHS 77 TO 79 THEREOF

92. | deny that the requirements of the Act were met. | have explained in the
paragraph supra, the basis of the refusal. The applicant was made aware of

the reasons for the refusal. There is no basis to support this conclusion.

AD PARAGRAPHS 80 THEREOF

93. |deny that the disclosure is in the public interests.

AD PARAGRAPH 81 THEREOF

94. | deny the allegations contained in this paragraph.

AD PARAGRAPH 82 THEREOF
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95. | take note of the argument raised herein. However, deny that the argument is
Iegallly and factually sound. The rights in the Constitution are limited by section

36 of the Constitution.

96. PAIlA is a law of general application. The limitation of the rights by PAIA meets
the requirements of section 36 of the Constitution. Consequently, the limitation

is reasonable and justifiable in an open democratic society.

AD PARAGRAPH 83 THEREOF

97. |take note of the allegations contained in this paragraph.
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CONCLUSION

88. | submit with respect that the applicant does not make out a case justifying the
order sought. As a result, the application falls to be dismissed with costs. |
submit further that there is no basis to apply the principles enunciated in the

Biowatch decision regarding cost. The applicant should pay the costs.

DEPONENT

R

Thus, signed and sworn to, before me, at PRETORIA on this the ZZ day of July 2022 by
the Deponent, who has acknowledged that he knows and understands the contents of this
affidavit, that he has no objection to taking the prescribed oath and that the prescribed oath

is binding on his conscience.

-

COMMISSIONER OF OATH

CHRISTOPHER ANTHONY LEUKES
COMMISSIONER OF OATHS EX OFFICIO
DEPARTMENT OF EDUCATION
PRETORIA

G e prfooc
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Vaccine trials, procurement & rolf-out programme; with Minister & Depity
Minister "
Hasith.

14 Aprtizont .

Chohipirsom: DI S Sbloms NS,

Dixcymenis:

wmmmm»nuwwmmswmm onfhg viles i rolinut i the United States

DGH: Upitatie oin Tbvid-49 Vavdse Roléwt:

MWM th Qummry |
Audie: Vinciise, tPlafs; firocurernent & roll-ouy grogtemime; with Minister

LOVID-YA Meetings:
In-a¥irsuittnseting, vhig Pargollé Commiites (M) on Heiithwas gher a comiprabiensy Présehtion an thecurrent shuaton In South
Alea wittvnagbrd to the gevarmiiiedt's videination programma to-deal Withthe Covid-19 péfidamic, heloding: detalls of ke recont
Ehilfengix alficting the delivary ol vacting suppiies, :

The Mintitar oF Healthisald the decsion to-susipenit thisjohiison & Jolinson: G875 aceine:rollovt trad b frken s R precaiden; did
‘the gevemmnt was happy that ifer simast 300 060 people hag been vadinated with Hhe sacésre in.South Africa, n’ﬁa Rot recelved
iy peoits of adverse:everits, ieloting blood hits, | ' o :
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wben:;emmw-ﬁpti@@#ﬂmwthﬁutom:wmym-ﬂmm S the sviir60s abd theronthe over-ats and workersin
high-i seitings, At the measing, the planslso defineid the pridrhised esseitstuwisrier provps, -

The Coomittes wisibrieted by the Wirister nmmmummwgnm I cilmbeal ksl vacciv proeiement;
m'fw Sin.the viascingtion felent programeme. The Giainprsen axpirissed bls sbhiéciation that 53 milisn vaseinas huid £ e

Prarcanditions by boch i&aind Phserwere that the NouBeult Compensation ragsations bebiGhed by 36 ApiL. Anciter. pre
zouidition stated that the corpmhles winted 18)e-solk discretion to determing ol e avid geatantues for tie Departrmany
o il Inc ity obligatene: Yhatcone et posed a ik & Sl A essels and'testhe Mot The Commimee S 1 e
dismiayed by tha s Hetnifidad by the phatmerexitics! coppanke, it s chriesfvad ol the finaeseisl ihpliestions if thers witks
pmmmm:mnﬁm:m&mmmmww ugtachgrers ad Been tough, bt acceprtied the sisbesaken w0
ek suiléabltersns and sgresments iy he craurmstunces, i

“The Gutriiiiitde welcomes the anfiounicamsng o ik appelitmiht OF retlind Chie fustios Sundifs Mgtobu 15 chitr the Nodault -
‘Campansation NFC) Fuhd structures Thie Fund woidd upholt the principhes of folirss, Yransparericy ahd equity, snd prodest the.
constitutiondl rights pf oitizehs, -

Members smee worrfed abiott th ek oF slisgeRatig mmmmmmummwmmmm
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Meeting report L A o ANE
g ¢ 108,

The Chairperson ayked the Committes Sacretery Hthere was & quorum, which was confirmed a5 being tm;. ca'sa. While Mr P van
Staden (FF+) had sent an Bpology, he had also senta question to tha Chairperson that ha wanted to ask, snd-he hed Incorporated this

Into his opening ramarks.

He asked for the adoption ofthe ageni, and f Meinbers of the Portollo Comrmktae {PC) coul! stay an uret sbout F2:45pm o sot
out [tems seven and elght on the sganda,

Mr Thoban! Matheza, Chisf of Staff Office of the Minister of Health, told the mesting that the Minkster would be Juining shartly, as he
was having &dan!ca_l cificuities, ' .

Department of Health defegation
Dr Sendile Buthelez|, DirectonGanerat: Department of Health (DoH), fnﬁqduqad.mc delagation from the DoH, The delegates were:

M [ van der Merwa, Chief Financial OMicer {CFO} .

Dr Anban Pillay, Daputy Director Genarak Heaith Ragulstion and Compliance;
Mr Yhoban! Mathean, Chief of Staff; Ofica of the Minizter of Heaith;

Mg Cawakaz! Geasamba, Parllarentary Lisison Oficer;

Ms Ayanda Ngubo, Head of the Offica of the Director General;

Or Aquina Thustare, Tachnical Advisor; and

Dr Lwazi Msnz,, Medla Lialson Officar; Office of the Minlster of Haalth,

Chalrperson’s opening retnarks

The Chalrperson acknowledgad the presence of the Minister of Heaith, and sald the Portfolio Commitiee (PC) had a lagisiative
ublipation to do oversight on tha Department's wark and ontha Ministor as an exscitive suthority, He wanted to Inform the Members
that in preparation for this meating, he had written a letter to the Minister as part of the Invitation, in which he made specific requests

It was ajinat this background that ths PC would ifke to know how many vaccines had bean procurad from J&), and the costs of each.
How many vaccines wers being pracured from Pitzer, and st what cost? If thare Wag any other pracurement from sny other source,
the PCwoutd alsn ke to know that. The Minister would havs to confirm tothe Committes that tha cost of the Astra Zeneca and
Sarum institute of Indis veccines had been taken care of In terms of a refund for the 500 000 dosas that weve stif} remsining.

South Africa had recelved R1 million in payment for those vactinas that went to the African Uinkon and tha PC would itke to get that
tonfirmed. it had heard that there wers Agreemants with onarous clauses that had besn entered into, and ha asked that If the
WMinister could give the PC detafls of such dausas. Could he expiain the axtent of ndemalty that wag Sought by the vaccine
manufacturing companles? if these clsuses wers onerous, whare they negotiated, and what was the outcoma of sutch negotlations?

The PC had also bean stvised gevernment was now requiresd to form & no-fault compensation fund, What Wai the purpose of this
fundz Would the manufacturers also make arty contr/bution towards such a fund? What wera the benafits and disadvantages of such &

foliow up with Pariismentary questions to the Department. That was why he had spaciically written those questions down, because
ths. PCwould need to record that as Parliament, it had engeged and esked those questions of the Minister, -

Minlster's overview

Dr 2well Mihize, Minister of Hesith, said he would give prelimingry commants In response to the Chalrperson's Intraduetion, snd then
the Director-Ganeral would share a presentation with the Members,

He wented to start by acknowledging tha fact thet he had receivad the Chalrpersons fetter on 12 Aprl, and he could confirm that ha
Fios:/pin.ong 2a/pageNaceie e, procurement & fol-ou progranuma; wih Miisier & Dopiy Wirisier (,J [/‘ﬁ
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(Sea Minister's statement ottochac)

The Department of Health {DoH} had procured 31 million vaccines from J&j, The [nitls) agreament for 11 milllon vaccines was slgned,
ard the Initial purchase price had besn paid, This egreement had included an option for the Department to cal for 20 milflon more
vaccnes, efter the signing of the Initist sgreemant. This option was immediately exercised to snsure that South Africe secured enpugh
vatcines, 5o It was noW procuring s total of 31 million vaccines from S, The conditions of the first sgreaments have besn met:

In the second agreement, Ja; approved a pracondition that No Fault Compensation (NFC) Fund ragulations must be published by 30
Aprh This condition had also been required by Pfizer, The Dapartment was pleased that yesterday, the Nations) Coronavirus
Command Councll (NCCC) had sccepted the recommendation for the draft regulations to be pubiished for pubiic cOMMENts in
redstion to tha No Fauit Compensation Fund. This mean that Solth Africans would have an oppartunity to make thelr Inputs and
cormments on the draft regulations, This would take & period of about five s, which smphasised that thy Depaitment racognised

Beateved that it gave it an opportunhty to Implement the Vaccine Adverse Events Compensation Scheme at the sama time as ft started
wmﬂwtmmedms,whlchmuldbeup-mdhm nmfmdm-memwstareﬂlmmd by next weels,
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This tharefore showed the Departmants praperetness, that whilst it had fully Indemnified markifacturers sgainst any third-party !
chalims, twould also putin Place sufficent mechanisms to protect South African ctens, i
|

i

WAZ made publicly. It wes of the view that the commitmant had baen expressad In A, 25 R wes Indicated In the signed Egreament. j&)
had now told the Dlpamnemthatlﬂtdfdnotmm-mmklaﬂer.uhad net shown Bs political wii 1o support 13J, The Minister -
mentionsd this to the Cheirpargon, to Mustrate to Members some of the difficult and sometimes Unreasonsble terms or preconditions

that the Department had had to navigate through,
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