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CONFIDENTIAL DISCLOSURE AGREEMENT

This CONFIDENTIAL DISCLOSURE AGREEMENT (this “Agreement ), 1 entered it by
and between:

Moderna Switzerland GmbH, a limited liabtlity company (“Gesellschaft mit beschranzier
Hajung”y oryanized and existing under the Laws of Switzeriand with company tumber CHE-
144 522 989 and registered address a1 Aeschenvorstadt 48 (oo Katja Schoit, Walder Wyss), 4031
Basel, Swaizerland

{"Moderna’)
and
2 the Department of Health, Republic of South Africa, Registered address. Civitas Building,
Corner Thabo Schume and Struben Streets, 0001 Pretoria, South Afnca
{"Purchaser”)
Purchaser and Moderna are referred to in this Agreement individually as a " Party” and together as
the “Parties”.

WHEREAS, Modema s curreatly advancing s vaceine candidate mRNA-1273 against
SARS-CoV-2 infections through chinical development and ss establishing sites outside of the United
States at contract manuiacturers for the large-scale manufacturing of fitled and finished product of
mRNA-1273. ‘

WHEREAS, the Parties wish to hold discussions sbout the possible supply of filled and
finished product of mRNA-1273 by Maoderna to Purchuser aod the negotistion of certam agreements
relating thereto (the "Supply Agreement”;

WHEREAS, the Parties now wish to exchange Confidential Information for the Purpose {as
defined below).

NOW, THEREFORE, the Parties hereby agree as follows:
1 PURPOSE
~
11 Purpose. Moderna wishes to disclose certain information for internal evaluation by
Purchaser in order to decide whether to enter into, and in order to negobate, the Suppiy Agreement
{the “Purpose”}.

2 CONFIDENTIAL INFORMATION

21, “Confidential Information™ means all technical, scientific and other know-how
and information, trade secrets, knowledge, technology, means, methods, processes, practices,
formulas, instructions, skalls, technigques, provedures, specifications, data, results and other matenal,
pre-clinical and ciinical tial resuits, manufiacturing procedures, test procedures and putiiication and
isolation techniques, and any tangible embodiments of any of the foregowyg, and any scwentific
manufacturing. marketmg and business plans, any financial and personnel matters relating 1o
Moderni or its A ffiliates or its or their present or future products, sales, licersors, hcensees, supphers,
gpurchasers, employces, investors of businesses, thal have been disclosed directly or indirectly by or
an behalf of Moderna or ils Affilates or s or their Representatives to Purchaser or s
Representatives (as applicable) in connection with ihe possible supply of Gilted and fiaushed product
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of mRNA-1273 by Modema to Purchaser and the negotiation of certamn agreements relating thereto:
including information disclosed before the fiffective Date, and information in any form whether or
wot identified as “confidential”, Without limiting the foregomg, Confidential Information meludes
{a) this Agreement and us lerms as well as ail miormation pertaining to the proposed supply
relationship between the Parties, mcluding the proposed commercial terms of such supply
relationship, (b} the fact that the discussions between the Parties are taking place and the content and
staius of any discussions that are taking place between the Parties, and {c) all information and
analysis derived from the Confidential Information.

22 Exclusions, The obhgations of nondisclosure and non-use sct forth 1 this
Agreement will not apply to the extent that such Confidential Information:

i 15 known by Purchaser on a non-confidential basis at the bme of its rccci‘pl
~ {and not pursuant to a prior disclosure by or on behall of Maderna, any of ifs Affiliates or any of its

o their Representatives), as documented by Purchaser's contemporangous wntien records,

i at the time of disclosure by or on behalf of Moderna, any of its Affilmales of
any of its o their Representatives, is in the public domam,

i becomes part of the public domain, by publication or otherwise, through no
fault or breach of this Agreement of Purchaser or ifs Representalives,

v is subsequently disclused to Purchaser on a non-confidential basis, without
restriction as to confidentiality or use, by a third party who is luwfully and contractually entitied (o
the possession and disclosure of such Confidential Information, as documented by Purchaser’s
contemporancous wiitten busingss recofds,

v. is developed by Purchaser independently wathout use of, reliance upon or
reference to Confidential Information received from Muoderaa, any of its Affiliates or any of its of
their Representatives, as documented by Purchaser’s contemporancous written busingss records, of

Vi is information which Modera authonzes, in wnting, for public release,

Confidential Information shall not be considered to be i the public domain or in Purchaser’s of its
Represeotatives’ possession merely becavse it is included in more genera!l information in the public
domain or i sueh entities” possession. In addition, any combination of Confidential Information
chall not be considered to be within the foregoing exceptions mercly beeause individual parts of such
Confidential Information are in the public domain or in the possession Purchaser or any of is
Representatives,

3 USEOF CONFIDENTIAL INFOR

MATIO

31 “Affilinte” means, with respect 1o Modersa, any entity that controls, i controlied
by, or 15 under common control with Moderna, For purposes of this Agreement, such eotity will be
deemied to control another entity 1f it owns or controls, directly oF ndirectly, more than fifty percent
{50%) of the equity scountics of such entity entitled 1o vote 1n the clection of directors {or, m the
case that such entity is not a corporation, for the clection of the corresponding managing authority),
or otherwise has the power fo direct the management and policies of such entity. The Parties
acknowledge that in the case of certain entilies orgamized under the laws of cettain countiies outside
the United States, the maximem pereentage ownersiip permiited by law for a foreign mvestor may
be luss than ity percent (509), and that n such case such fower percentige will be substituted
the preceding sentence, provided, that such foreign investor has the power to direct the management
and pohicies of such enity.
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32 Purchaser and its Representatives will keep the Confidential Information confidential,
and will not disclose it to any person oiher than as permuited by this Agreement, and shali only use
the Cunfidential Information for the Purpose.

33 Purchaser and its Representatives shall not disclose or permit or enable the disclosure
of any Confidential Information, in whole or in part, or in summary, to any third party, other than its
Representatives in accordance with clause 4.1, of use any such Confidential Information, other than
for the Purpose. without the prior written consent of Moderna, Purchaser and #s Representatives
shall not reproduce, analyze, disassemble, reverse engineer, publish, exploit or otherwise use the
Confidenhial Information unless authorized in wiiting by Moderna.

34 1In the event that Moderna makes Confidential Information available i a physical or
electronic data room, Purchaser and its Representatives must not photograph or otherwase reproduce,
P extract, print or otherwise remove from the data room any such Confidential Information or any
recorded summary of the same without prior writien consent of Moderna. Access to any such data
soom must be limited to Representatives of Purchaser having been approved i writing i advance
by Moderna.

35 To the extent ressonably possible, Purchaser and its Representatives shall keep the
Confidential Information separate from other documents and vther records of Purchaser and is
Representatives.

3.6, Without prejudice to the generality of clauses 3.1 through 3.5, Purchager and s
Representatives shall not use any of the Confidential Information, for the purpose oft {i) imitiating o
progressing any legal or patent related proceedings aganst Moderna or its Affiliates; or (1) procurning
a commercial benefit to Purchaser or its Representatives or any thivd pasty: or {nn) supporting any
patent applications being made by the Purchaser or its Representatives or any shird party

37 Purchaser and its Representatives will not be in breach of their obligations under this
Agreement 10 the extent that they are required to disclose Confidential Information by law (prowaded,
in the case of a disclosure under any freedom of information legisiation, that the exemplions under
that legistation do not apply) or arder of & court that has junsdiction over i, provided, that if such
entity 15 required by law to disclose Confidential Information, then if legally permitted, such entity
will {1} use reasonable best efforis to prevent and hmit the disclosure of such Confideniial
Information and ask the court 1o treat the Confidential Information as confidential, and {11} promptly
inform Moderna of the disclosure that is being sought (and if possible before the comt orders the
disclosure) in order to provide Moderna an opportumity to challenge or hait the disclosure, and (1)

. permit Moderna to make representations o the court in respect of the disclosure and/or confidential
treatment of the Confidential Information. Notwithstanding the foregoing, Confidential Information
that is required to be disclosed by law will remain otherwise subject 1o the confidentiality and nen-
use provisions of this Agreement.

18 [T Purchaser receives & request under the applicable freedom of information legislation
or similar law (“FOIA") to disclose any Confidential Information, o will notify Modema as soon as
reasonably practicable, and in any event within 3 days of seceiving the request Purchaser will work
with Moderna 1o ssess which exemplion(s) under FOIA may apply to the request to disciose any
Confidential Information and shall use its best endeavours to resist disclosure of any Confidential
tnformation, whether using the exemption(s) identified or otherwise,

3.9, Purchaser hereby acknowledges thit Purchaser and its Representalives are aware that
the United States securities laws prelabit any person who has material, non-public information
concerning a company from purchasing or selling secus tties of such company or from communicating
such information to any other person under circumstances m which it s reasonably foresecable that
such persen s lkely to purchinse or sell such securities and Purchaser hereby acknowledges that
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Purchaser and its Representatives are aware of the sanctions attaching to misuse of improper
disclosure of any such material, non-public information relating to Moderna or any of its Affiliates.

4. REPRESENTATIVIS

41, Purchaser shall be permitted disclose the Confidential Information only to the
employees, public servams, professionsl  advisors  andfor  represenlatives of Purchaser
{“Representatives”) who: {a} have o reasonable aced 1o know such Confidential information for the
Purpose; (b) are legally bound to Purchaser by obligutions of confidentiality and non-use no less
restrictive than those set forth herein and which extend 1o the Confidential Information, and (chace
informed of the confidential nature of such information; and (d) use such information solely for the
Purpose.

— 42 For the avoidance of doubt, if Purchaser is a branch or depariment of & government
or public administration, Purchaser shall not, withont Moderna’s prior witien gonsent, be entitled to
disclose Confidential Information to directors, officers, employees, public servants, professional
advisors, agents, consultants and/or representatives of any other branch o depariment of that
govermuient or public admimstration.

4.3 Purchaser shall be entitied 10 discfose Confidential Tnformation 1o no more than 25
{twenty-five) Representatives pursuant to clause 4.1, Purchaser shall keep s restricted access hstof
all such Representatives and shall make such list avalable to Moderna promptly upon reguest

4.4, Purchaser shafl be lisble for any breach of this Agreement by 1ts Representatives
Representatives shall only be entitled to use Confidential Information for the Purpose

5. PROTECTION OF CONFIDENTIAL INFORMATION

51 Purchaser shall fake all reasonable precautions to safeguard Moderna's Confidential
{nformation using a standard of care no less protective than that used to protect its own propriciary
and confidential information.

52 Purchaser shall inform Modema immediately if it becomes aware of the possession,
use or knowledge of any Confidential Information by an unautherized parson and provide any
assistance in relation to such unautherized possession, use or knowledge that Moderna may require

6. NOWAR

~~ 6.1

Purchaser acknowledges that the Confidential Information 15 provided “as 387 and
without any warranty, express or implied,

62 Purchaser shall not acquire any right or license whatsoever 1 the Confidential
Information as a resull the disclosure or use of such Confidential Information

7 RETURN OF CONFIDENTIAL INFORMATION

7.1 Purchaser and its Representatives shall discontinee and cease use of the Confidential
Information and destroy, erase from 11s computer systems of return to Moderna the Confidential
Information and all copies, summaries, compilations, memoranda, reponts and analyses thereof, as
say be requested in writing by Moderna at any time during the teom of this Agreement and/os upon
termination of expiry of this Agreement, Purchaser shall provide to Moderna s certificate, signed by
an officer of Purchaser, confirming that the obligations in this clawse 7 have been complied with
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72, Purchaser may, however, keep one copy of the Confidential Information 10345 fegal
advisor's files solely for the purpose of enabling 1t to comply with the provisions of this Agreement

Q1. Tine Agreement shali become effective on the dafe of the last signature {the
"Effective Date”) and shall continue o apply for 135 years after the date of disclosuie of the last
Confidential Information hereunder s long as information disclosed hereunder sull qualifies as
Confidential Information.

9. FURTHER DEALINGS
9.1, Nothing in this Agreement obligates either Party to enter mito any further ngreemient
. of activities with the other Party.
Q2

in particular, nothing 1 this Agreement shail bo construed or imphed as obhiging
Maoderna to diselose any specific type of information under this Agreement, whether Confidential
information or not

10 AMENDMENTS TO BE IN WRITING

101, Noprovision of this Agreement shall be amended except if signed by duly authorized
representitives of both Parties. No Party will be deermed to have wa veud this requirement or any other
provision of this Agreement unless the waiver is in writing,

11 ASSIGNMENT

i1, This Agreement or the obligations and nghts hereunder shall not be assigned or
atherwise transferred without the prier written consent of the other Party. which consent shall not be
unreasonably withheld, conditioned or defayed. Notwithstanding the foregoing, consent shall not be
required for Modema to assign the rights and obligations under this Agreement to an Affiliate of
Moderna

12, GOVERNING LAW AND JURISDICTION

121, This Agreement shall be governed by the laws of the State of New York

2.2, All disputes arising out of or 1 connection with this Agreement shall be finally
~ settled by arbitration administered in accordance with the procedural rules of the International
Chamber of Commerce in effect at the time of submission, by three arbitrators appemied in
accordance with smid Rules. Such arbitration shall be completed wathan 180 days of arbitrator
confirmation with limited discovery nghts.  Arbitration shall be governied by the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards. The seat, or legal
place, of arbittation shall be New York, New York The language to be used in the arbitral
procecdings shali be Enghsh. Bach Party hereby irrevocably submits o the exclusive junsdichion of
the courts located in New York, New York for matters related to the conduct of the arbitration.
Modema may however request prelimunary ingunciive rehef i any court of competent jurisdiction.

13 NOTICES

3.1, Any notice gaven under this Agreement shall be made 1 English and in wnting and
may be delivered by hand, courier, registered mail, or fax to the address of the other Party first listed
above.

4. MIS
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141, Except as otherwise permitted under this Agreement, Purchaser shall not issue any
written communication in reiation to this Agreement, or the subject matter hereol, without prior
consultation with, and the canseni of, Modera. Either Party may subsequently publicly discloge any
information previously contained in any public announcement made in accordance with this
Agreement

142, This Agreement may be executed in two or more counterparts, including by
facsimile, by PDF signature pages, or by electronie signature software, cach of which will be deemed
an osiginal. but all of which together will conshitute one and the same instrument. The Parfies agree
that the execution of this Agreement via facsimile, PDF signature pages or electionie signature shat
have the same legal force and effect as the exchange of onginal signatures, even if subsequently
replaced by ongnal signatures

e 143, All communications and proceedings of any kind related to this Agrecment shal be
in the Fnglish language. The Parties acknowledge that only the Enghsh {anguage version of this
Agprecment shall be executed and binding upon the Parties and that any translution of this Agreement
shall be provided for conveniense purposes only.

Signature Puge Follows
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Each of the Partics has caused its duly authonized representative to execute this Apreement effective
upon the date of the tast of the undersigned signatures

Moderna Switzerland GmbH Department of Health, South Africa
DocuSigned by:
Signed EE‘\ s YosaheSinacl- Signed “:“:1‘%’\11*—; - 3‘*-.~_,,,»;s_n
. 541560C0BB61432. B / >y
Name; Daphne M. van de Meersschen.... pr Sandile $.8 Buthelezi -
= Tille: Sr. Counsel Title: Director-General
Place: Charlotte, NC Place: Pietermaritzburg
Date: 12/24/2020 Date:24 December 2020
~

Signature Page to Confidential Disclosure Agreement
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